


require that this basi. be modified to provide that the vendor be

vertically integrated~ with the coapeting cable operator in the

market where the complaint is filed.

2. Viacom requests the co_ission to reconsider, inter A.ili,

that portion of the Order, at ! 33, n.19, which provides that all

vertically integrated program service be sUbject to S 628 of the

Cable Act, the so-called "program acce•• rUle." Viacom urges an

exemption from this provi.ion for a vertically integrated program

service if the subscribers of the cable system with which the

programmer is vertically integrated represent fewer than 5' of the

programmer's total subscribers.

3. Liberty is a satellite master antenna television

("SMATV") operator, also known as an alternative technoloqy

distributor of service, in New York city. Liberty currently serves

approximately 12,000 subscriber.V at dozens of sites in the New

York City metropolitan area.b' Liberty believes it is the only

SMATV company in the country that is successfully overbuilding and

competing head-to-head with a local franchised cable companyV.

~All of Liberty's subscribers are in multifamily complexes -
cooperative, condominiums and apartaent buildings. All the
buildings which subscribed to Liberty's service after February,
1992, had cable service prior to SUbscribing to Liberty's service.

b'Liberty will also be among the first video programmers in the
U.S. to test "video dialtone" service and technology, beginning in
1993. .au New York Telephone Company. Order and Authorization, FCC
93-302, rel.June 20, 1993.

YLiberty's franchised competitor in New York City is TWE,
which does business in Manhattan through Ti.e Warner Cable New York
and Paragon Cable Manhattan, and in the outer boroughs of New York
City through B-Q Cable, QUICS and Staten Island Cable.
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Liberty actively participated in this proceedinq at both the

1

comment and reply co_ent stage. Liberty's co_ents and reply

comments provided clear evidence that it, as an alternative

technology distributor of video proqra_ing, had been discriminated

against in obtaining progra_ing, and that such discrimination

interfered with Liberty's ability to provide meaningful competition

to its competitors, the franchised cable systems. Like Congress,

Liberty wants the COJllJllission to assure that this type of

discrimination will not be tolerated, and that it will be

prohibited. Liberty is concerned that adoption of the positions

espoused in TWE's and Viacom's Petitions will endorse and encourage

anticompetitive actions aimed at alternative technology

distributors.

4. TWE's and Viacom's Petitions atte.pt to carve out

exemptions for vertically integrated program service providers

which were not contemplated by the Congress or the co_ission.

While intuitively the proposals could appear reasonable,lI the

commission must not be deluded. The fact is that certain

vertically integrated program service providers have every

incentive to act in a predatory manner, even when such action is

contrary to their short term economic interests. Such predatory

action can result in a long term economic gain. The regulatory

response in this area cannot be premised on notions of short term

lIFor example, Viacom justifies its position on the grounds
that it has no short term economic incentive to discriminate in the
provision of programming.
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economic incentives. The Commission .ust enact its policies based

on a long term view of the video marketplace.

S. As Liberty's experience has shown, vertically integrated

program service providers are willing to forgo income in the short

term if they can destroy competition and, eventually, dominate the

marketplace. The fact that such vertically integrated program

service providers are not actually competing in a market with the

complaining alternative technology distributor doe. not matter.

Such programming vendors still have an incentive to try to force

alternative providers out of business to avoid potential

competition in other markets where they may compete with such

alternative providers either now or in the future. This motive

grows even stronger as emerging technologies like Video Oialtone

invite the first serious alternative technology overbuilding of

franchised mUltiple system operators.

6. For example, if '!'WE'. Petition were granted, because only

a direct competitor would be covered under S 628, Liberty would be

limited to complaining about discrimination from the prograaaing

services of TWE -- HBO, Cinemax Court TV and the Comedy Channel.

Liberty would be precluded from complaining about the

discriminatory prices it pay. for other programming services -

~, showtime, MTV and VH-l, which are owned by Viacom -- simply

because Viacom is not affiliated with cable operations in New York

City. The programs owned by vertically integrated providers other

than direct competitors is just as essential to Liberty's ability

to compete as those programs owned by its direct market competitor.
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This is because the competitor is offering the other vertically

integrated programmer's materials. As illustrated in the attached

letter from Liberty to the Attorney General of the state of New

York, TWE has mailed to its subscribers, and to buildings where

Liberty seeks to compete, advertising aaterials asserting, inter

AliA, that TWE "carries many programming services not available

with Liberty •... "

7. Viacom's proposed exemption for a vertically integrated

programmer would also be lethal to alternative distributors.

Liberty's treatment in New YorJc" illustrate. that even where a

programmer is not affiliated with any subscriber base,

discrimination against an alternative provider is present. This

discrimination exists even though there is no short term economic

incentive for such action. Accordingly, there is another incentive

to act in a discriminatory manner -- predation.

S. Congress and the cOJlUlission have both recognized that

vertically integrated cable programmers have engaged in

discriminatory practices in a manner designed and intended to drive

alternative technology distributors from the marketplace. Those

provisions which TWE and Viacom seek to have reconsidered provide

the type of regulation necessary to prevent such predatory

practices. Erosion of the provisions as requested by TWE and

Viacom will only serve to enhance vertically integrated

programmers' ability to act in a discriminatory manner. Liberty

w~ Liberty's Comments and Reply Comments filed in this
proceeding.
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submits that the.e are not the parti •• the Cable Act was intended

to protect. Therefore, the reque.ted relief must be denied.

WHEREFORE, the pre.i.es considered, Liberty respectfully

submits that those portions of the Petitions for Reconsideration of

TWE and Viacom as discussed herein, be denied.

By: ' ~
H
Larry S.
GINSBURG, FELDMAN AND BRESS,

Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036
202-637-9000

ITS A'rI'ORNEYS

Dated: July 14, 1993

- 6 -



CERTIFICATE or SIRVICE

I hereby certify that copies of the foregoing oppo.ition to
Petitions For Reconsideration were .ervad, this 14th day of July,
1993, by u.s. aail, first-class postage prepaid, upon the
following:

Robart D. Joffe, Esquire
cravath, Swaine , Moore
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019

Richard E. Wiley, Esquire
Lawrence W sa.cre.t, III, Esquire
Philip Permut, Esquire
Wayne D. Johnsen
Wiley, Rein' Fielding
1776 K street, N.W.
Washington, D.C. 2
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